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Abstract

Foreign workers can generally be understood as citizens of one country who work in another country and
are subject to the labor laws of the host country. In international legal instruments, foreign workers may also be
referred to as “migrant workers” or “immigrant workers.” Employment relationships involving foreign workers are
closely associated with the general concept of employment relationships, which refers to the legal relationship
between an employee and an employer. The establishment of an employment relationship is a fundamental stage
that determines its legality and stability, particularly in the context of the growing global movement of workers
across national borders, which contributes to the economic development of host countries. This article analyzes
the current legal provisions of selected countries governing the establishment of employment relationships for
foreign workers. Drawing on these comparative experiences, it identifies relevant lessons that provide a basis for
further examining and assessing the current legal framework and proposing recommendations for improving
Vietnamese law governing the employment relationships of foreign workers in Vietnam.
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1.Pat van dé

Xac 1ap quan hé lao déng (QHLD) la giai doan dau tién thé hién su hop tac clia cac bén dé di dén su
thdng nhat y chi nham tao lap QHLD. Do vay, qua trinh xac lap QHLD clng la qua trinh dé cac bén tim
hiéu, danh gia vé nhau mot cach truc tiép, tir dé lua chon va ra quyét dinh chinh thic. Su bén vimng cta
QHLD ciing nhu viéc bdo dam quyén Igi cac bén 1é thudc rat 16n vao giai doan nay, doi hoi cac bén phai
¢6 thién chivay thuc tuan tha phap luat ngay tu khi thuong lugng.

Xac lap QHLD véi NLD chinh la budc tao lap moi quan hé phap ly gitta NLD va NSDLD. Giai doan
nay bat dau tu thoi diém NSDLD dua ra cac yéu cau dé tuyén dung NLDNN theo nhu cau st dung lao
déng ctia NSDLD. Khac véi hoat dong xac lap QHLD véi lao dong ban dia, viéc tuyén dung NLDNN bi
gidi han chat ché bai cac diéu kién chi thé. Phép luat cac nuéc khéng ap dung mét tiéu chudn cao
bang ma phan hoa chinh sach ti€p nhan theo tirng nhém lao dong: doi véi lao déng trinh dé cao, tiéu
chuan thién vé thu hut va don gian hoa tha tuc; doi véi lao dong phd thong, diéu kién tiép nhan gén
lién vai ca ché ki€ém tra thi trudng lao ddng, han ngach va chinh sach ap phi déi véi NSDLD nham diéu
tiét ngudn cung nhan lyc trong nudc.

2. Kinh nghiém mét sé quéc gia vé xac lap quan hé lao déng cua ngudi lao déng nudc ngoai

2.1. Diéu kién chi thé

Cac diéu kién tiéu chuan tuyén dung cling 1a mot cong cu dé han ché sé luong NLDNN dua trén mot
s8 tiéu chi sang loc, phan loai lao ddng hoac kiém tra nhu cau cua thi trudng lao déng. Cac tiéu chi rat
da dang, c6 thé 1a yéu cau vé bang cap ddi vsi NLD, diéu kién vé thir nghiém déi véi thi trudng lao dong
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hodc ban hanh danh muc cac nganh nghé khan hiém lao dong hoac ap phi thué lao déng véi chu lao
dong. Thr nghiém thi truong lao déng la cac yéu cau lién quan dén nghia vu ctia NSDLD phai dua ra
minh ching dé chiing minh c6 su thiéu hut cta lao déng ban dia, tir d6 phat sinh nhu cau thué muén
NLDNN. Vi du nhu tai Singapore, NSDLD phai dang thong bao tuyén dung trong mot khoang thai gian
nhat dinh dé ching minh rang ho da né luc tim kiém dé thué lao déng ban dia trudc khi dang ky nhu
cau tuyén dung NLDNN. Ngoai ra, Singapore con &p phi ddi véi NSDLD st dung lao dong phd théng
Ngudi nudc ngoai trong cac nganh nghé nhu ché tao, xay dung va dich vu. Néu NLD dugc thué cang it
ky ndng thi muc phi quy dinh cang cao. Trong cac khu vuc nhu ché tao hodc dich vu, mic phi con phu
thudc vao phan tram s6 lugng NLDNN so véi NLD dia phuong trong luc lugng lao déng (Abella, M., &
Kouba, S., 2016, tr. 20). Viéc 4p phi nhu vay cling dang dugc st dung tai Malaysia va Dai Loan (Abella,
M., & Kouba, S., 2016, tr. 27). Muc dich cla viéc ap phila nham tao ra mot nguén thu cho viéc co cau lai
nhing khu vuc nhat dinh theo hudng gidm su phu thudc vao lao dong nudc ngoai (LDNN). Péng thdi,
c6 thé dugc st dung dé xoa diu su bat man cla lao dong dia phuong bang cach té chic cac chuong
trinh hoc nghé, dao tao nang cao ky nang, boi thudng thiét hai do muic luong bi giam hodc moi trudng
lam viéc bi xudng cap.

Bén canh phap luat qudc gia, viéc ti€p nhan NLDNN con chiu su diéu chinh clia cac diéu udc quoc té va
khu vuc. Tai EU, cong dan cac nuéc thanh vién dugc hudng quy ché tu do di chuyén va lam viéc ndi khéi ma
khéng can thi thuc hay gidy phép lao dong (GPLD). Trong khi d6, khu vuc ASEAN thuc day tu do di chuyén
lao dong c6 ky nang théng qua cac Théa thuan cong nhan 1an nhau (MRAs) trong khuén khé AEC.

Tuy nhién, du c6 nhiing gigi han nhu thé nao vé chad thé thi phap luat cling can bao dam quyén
ti€ép can viéc lam va thi trudng lao ddng ctia NLDNN thong qua viéc lam ré quyén tiép can viéc lam,
nguyén tac binh déng, khéng phan biét déi x(r va gidi han hop ly déi vsi ngudi khéng mang quéc tich
clia quoc gia ti€p nhan.

Nang luc cht thé ctia NLDNN biéu hién théng qua nang luc phap luat va nang luc hanh vi lao dong.
Cac nang luc nay chung lai biéu hién théng qua dé tudi, siic khoé va GPLD.

Vé tudi tuyén dung cua lao déng nudc ngoai: trong khi phap luat lao ddng néi dia ctia da s6 qudc gia dat
mdc do tudi téi thi€u la 15 tudi theo Cong udc 138 clia ILO, thi d&i vai NLDNN, phap luat cac nuéc sé tai
nhin chung déu quy dinh d6 tudi tuyén dung cao hon (thudng tir du 18 tudi trd 1én). Quy dinh nay xuat
phat tir yéu cau quan ly nha nudc va nham bao dam NLDNN c6 su trudng thanh vé nhan thic, nang luc
hanh vi dé tu bao vé quyén Igi hgp phap trong méi trudng lam viéc cé rao cdn ngdn ngi, van hoa.

Phap luat ciia mot s6 quéc gia ti€p nhan lao déong chau A nhu Han Quéc, Nhat Ban va Trung Quéc
nhin chung dat do tudi téi thiu la da 18 tudi déi véi NLDNN dugc ti€p nhan theo cac chuong trinh
hodc GPLD chu yéu. Tuy nhién, tinh chat phap ly ctia giéi han nay khéng hoan toan giéng nhau. Tai
Trung Qudc', tudi 18 dugc quy dinh nhu mét diéu kién chung clia ngudi nudc ngoai lam viéc; tai Nhat
Ban?, day la diéu kién clia tiing tu cach luu trd nhu ky nang dac dinh va thuc tap ky nang; con tai Han
Quéc?, tudi 18 dén 36 chi yéu la diéu kién tuyén chon theo Chuang trinh EPS. Trong khi d6, phap luat
EU* khong dat mét do tudi téi thi€u théng nhat riéng cho NLDNN ma két hgp tiéu chuan bao vé lao
dong tré em clia EU véi phap luat lao dong va phap luat nhap cu clia tiing quéc gia thanh vién.

Vé stic khée ctia LDNN: stic khoé biéu hién théng qua yéu t6 thé luc va tri luc. Diéu kién vé stic khoe
ctia NLDNN Ia téng hop cac yéu cau phap ly vé kha nang thuc hién cong viéc, tinh trang bénh c6 lién
quan dén stc khde cong déng va viéc tuan tha tha tuc ki€ém tra, chling nhan y t€, ma ngudi lao déng
phai dap Uing dé dugc tuyén dung, cdp hoac duy tri gidy phép lam viéc va quyén cu tru tai quéc gia ti€p

1) Quy dinh quan ly viéc lam ciia ngudi nudce ngoai tai Trung Quéc (Piéu 7), cua lién bo: Bo Lao dong, Bo Cong an, Bo Ngoai giao va B
Ngoai thwong va Hop tac kinh t& Trung Quéc, ngay 22/01/1996, duoc sira ddi ngay 13/3/2017.

2) Phép lénh Bo Tu phap s 16 ngay 24/5/1990 quy dinh céc tidu chuan theo diém 2 khoan 1 Diéu 7 Luét Kiém soat xuét nhap canh va
cong nhan nguoi ti nan (nam 1951).

3) Khoan 2 Diéu 7 Luat v& viéc 1am ddi véi nguoi lao dong nude ngoai cia Han Qudc (ndm 2025).

4) Piéu 1 khoan 2 Chi thi 94/33/EC ngay 22/6/1994 vé béo vé nguoi tré tai noi lam viée.
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nhan v.v... Phap luat cac nudc khéng c6 mét dinh nghia théng nhat vé “da sic khoe” déi véi NLDNN.
Khéi niém nay thudng dugc cu thé héa thanh ba nhém yéu cau: (i) c6 kha nang thuc hién cong viéc
du kién, tuic la dat tiéu chuan “fit to work” hoac “good health”; (ii) khdng mac bénh c6 nguy co nghiém
trong d6i véi stic khoe cong dong, dac biét la bénh truyén nhiém; (iii) hoan thanh ding tha tuc kham
stic khoe, tai co s¢ dugc chi dinh, theo mau, thdi han va danh muc xét nghiém do co quan nha nuéc
quy dinh. Vi vay, “d0 stc khde” khéng nhat thiét ddong nghia véi hoan toan khong cé bénh. Bay chid yéu
la tiéu chudn phap ly nham danh gia kha nang lao déng, kiém soat nguy co'y té cong cong va quan ly
nhap cu.

Trung Quéc ap dung mé hinh diéu kién suc khde chung két hgp kiém soat bénh truyén nhiém.
Huéng dan xin gidy phép lam viéc quy dinh LDNN phai tir d 18 tudi, c6 suc khde tét, khéng ¢ tién
an va co ky nang hoac kién thiic chuyén mon can thiét cho céng viéc. Dai véi gidy phép cu trd cé thoi
han trén mot nam, gidy chiing nhan stic khoe phai chiing minh ngudi xin cu trd khéng mac: (i) réi loan
tam than nghiém trong; (i) lao truyén nhiém; (i) bénh truyén nhiém khac c6 thé gay nguy hai nghiém
trong cho stic khoe cong dong®.

Nhat Ban khéng ap dung moét tiéu chuén stic khée giong nhau cho moi tu cach LDNN. Diéu kién “co
stic khoe tot” dugc thiét ké ré trong tling chuong trinh tiép nhan, dién hinh la Ky nang dac dinh. Luat
Nhat Ban vi thé thién vé mo hinh danh gia stic khde gan véi tu cach luu tra va tinh chat chuong trinh
lao dong®.

Dai Loan c6 van ban riéng la Regulations Governing Management of the Health Examination of Em-
ployed Aliens (tam dich la: quy dinh vé quan ly viéc kham stic khoe cho ngudi nuéc ngoai lam viéc) va
Employment Service Act (tam dich 1a: Dao luat dich vu viéc lam). Pham vi, th&i diém va danh muc kham
dugc phan loai theo nhdm NLD va tinh chat viéc lam, phan loai danh muc kiém tra y té theo muc do
nguy cd dich té déi vai tiing nhom lao ddng (nhu kiém tra bénh truyén nhiém, lao phéi, mién dich).

Mét s6 xét nghiém dugc mién can clr vao qudc gia, vung lanh thd hodc nhém NLD. Piéu nay cho
thay tiéu chuan dugc xay dung theo muc dd nguy ca dich té, khong hoan toan ap dung déng nhat
cho tat ca LDNN. Phap luat viéc lam cia Dai Loan coi viéc tir chéi kham, gian 1an mau xét nghiém hoac
khong dat kham stic khoe la can c ¢6 thé anh hudng dén viéc tuyén dung va tiép tuc sit dung LDNN.

Singapore’ ap dung mo hinh nghiém ngat doi véi nhdm Work Permit: NLD phai hoan thanh kham stic
khoe (kiém tra bénh truyén nhiém va nang luc thuc hién cong viéc) tai co s& dugc chi dinh sau khi nhap
canh. Két qua khong dat tiéu chuan stic khée la can cl truc ti€p dé co quan c6 tham quyén thu hoi GPLD.

Nhu vay, nhin chung phép luat cac nuéc khong chi hoi NLDNN “cé bénh hay khong’, ma thudng
danh gia ba van dé riéng biét: c6 thé thuc hién cong viéc hay khoéng; co tao ra nguy co dang ké cho stic
khée cong déng hay khong; va da tuan thu ding thi tuc chiing nhan y té hay chua. Viéc tach ba van
dé nay gitp tranh cach hiéu qua réng rang bat ky bénh tat nao ciing lam NLDNN mat quyén lam viéc.

2.2, Gidy phép lao déng déi véi lao déng nuéc ngoai

GPLD la quyét dinh hanh chinh cta co quan nha nuéc c6 thadm quyén, cho phép mot NLDNN thuc
hién hoat dong lao dong cé tra cong tai quéc gia ti€p nhan, trong pham vi vé nghé nghiép, NSDLD, dia
diém, thai han va cac diéu kién dugc ghi nhan trong gidy phép hodac tu cach cu tru.

Tuy thudc vao chinh sach quén ly, GPLD dugc cac quéc gia thé hién duéi nhiéu dang thic phép ly
khéac nhau: cdp GPLD riéng biét, tich hgp trong gidy phép cu trd, ghi nhan truc ti€p trén thi thuc hoac
cdp phé duyét tuyén dung cho NSDLD trudc khi NLD nhap canh. Day la cong cu hanh chinh dé Nha
nudc diéu tiét thi trudng lao déng, nhung & khia canh quyén ctia NLDNN, n6 cling c6 thé tao ra nhiing

5) Quy dinh quan 1y viéc lam ciia nguoi nuwde ngodi tai Trung Quéc, ngay 13/3/2017 (khoan 1 Diéu 7); Ludt Qudn Iy xudt canh va nhdp
canh cua Cong hoa Nhan dan Trung Hoa ngay 30/6/2012 (khoan 2 Diéu 21); Ludt Quan Iy Xudt nhdp canh nam 2013 (Diéu 16)

6) Xem: Hudng dan thuc hién viéc tiép nhdn nguoi meée ngodi dién Ky nang ddic dinh (Chuong 4), sira ddi ngay 01/4/2026

7) Xem thém: Ministry of Manpower (Singapore), Medical examination for migrant worker, https://www.mom.gov.sg/passes-and-permits/
work-permit-for-foreign-worker/sector-specific-rules/medical-examination, truy cap ngay 05/6/2026.
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rao can nhat dinh néu bi quan ly qua cling nhac. Vi vay, khéng nén déng nhat GPLD vai thi thuc nhap
canh hoac gidy phép cu tru. Ba loai gidy t& nay c6 thé doc lap hoac dugc tich hgp, tuy tiing quéc gia.

Dudi géc d6 quyén clia NLDNN, viéc gan chit GPLD véi mot NSDLD cu thé dé tao ra rao can phap
ly, han ché kha nang tu do Iua chon viéc lam.

Nghién ctiu clia Bridget Anderson (2010) chi ra rang: “Phdn tich viéc kiém sodt nhdp cu' va quyén lam
viéc khéng chi diéu tiét s6 luong lao déng nhdp cu' ma con tao ra nhiing nhém lao déng cé mic d@é phu
thuéc khdc nhau vao NSDLB. Gidy phép bi rang bubc véi mét chi st dung cé thé lam suy yéu kha néing
thuong lugng va bdo vé quyén lao déng”. Tac gia Maayan Niezna (2022) khi nghién ctiu truc ti€p mo hinh
thi thuc hoac gidy phép gan véi mot NSDLD cu thé véi trudng hop dién hinh 1a Israel da cho rdng su
rang budc gilia quyén cu trd, quyén lam viéc va hgp dong véi mét chu sir dung cé thé tao ra hinh thic
cudng ép mang tinh phép ly. Sabrina Kouba va Nilim Baruah (2019) khi nghién cttu vé so sanh phap
luat clia ndm quéc gia chau A va ndm nudc OECD vé quyén tiép can thi trucng lao dong, ddi viéc va
chuyén NSDLP ciing két luén: phan I6n nuéc tiép nhan & chau A han ché quyén tu do lua chon viéc lam
ctia NLDNN va khuyén nghi tang kha nang chuyén déi viéc lam.

Dudi goc do phép luat quéc gia thi cé su khac nhau dang ké gilta cac quéc gia vé diéu kién cap
GPLD cho NLDNN dugc lam viéc hgp phap. Su khac nhau khéng chi nam & trinh d, kinh nghiém hay
stic khde, ma con &: chu thé dugc quyén dé nghi cap phép; viéc c6 bat budéc NSDLD bao lanh hay
khong; kiém tra nhu cau thi trudng lao déng trong nudc; danh muc nganh nghé dugc ti€p nhan; han
ngach lao déng nudc ngoai; ngudng tién luang; yéu cau ngoai ngi; co ché cham diém; diéu kién cua
chinh doanh nghiép st dung lao déng

Phap luat Trung Quéc® két hop GPLD vai gidy phép cu trd. Phap luat phan chia NLDNN thanh 03
nhom: 1) Nhom A: nhan tai nudc ngoai cao cap, khéng bi han ché s6 luogng; 2) Nhém B: nhan tai chuyén
mon, dugc quan ly theo nhu cau thi trudng; 3) Nnom C: NLD nudc ngoai khac, chiu han ngach theo
quy dinh ctia Nha nudc. Vi tri tuyén dung phai c6 nhu ciu dic biét, trong nudc tam thai chua cé ngudi
phu hgp; ngudi lao ddong phai dap ting yéu cau vé do tudi, stc khoe, ly lich, ky ndng va trinh d6 chuyén
mon. Gidy phép lao ddng gan tuang déi chit véi NSDLD, chiic danh va dia phuong lam viéc. Thay déi
cac yéu té nay thudng lam phat sinh thu tuc thay déi hoac cap lai gidy phép.

Phap luat cac nuéc nhu Anh?® hay Singapore' quy dinh diéu kién cap phép gén lién véi nguéng tién
luang t8i thi€u do Nha nudc diéu chinh theo thai ky va nganh nghé. Hé thdng COMPASS cula Singa-
pore khéng chi danh gia nang luc ca nhan ngudi lao déng ma con danh gia co cau, ty 1é lao déng dia
phuong va dong gop chién lugc ctia doanh nghiép.

Déi véi Lién minh chau Au (EU), Thé xanh (Blue Card)"" dat ra khung diéu kién chung bao gém: c6
hop dong hodc 16i mai lam viéc trinh dé cao t6i thiéu 6 thang, dat ngudng luong quy dinh va c6 trinh
dd chuyén mon phu hgp. Tuy nhién, muic luong va tha tuc chi tiét van do timng quéc gia thanh vién tu
xac dinh.

Tém lai, phap luat vé GPLD ddi vai NLPNN la téng thé cac quy pham diéu chinh diéu kién, tham
quyén, trinh tu cdp, gia han, thay déi, thu héi va mién gidy phép; xac dinh pham vi quyén lam viéc ctia
NLDNN; d6ng thai diéu chinh méi quan hé gilta GPLD vai tu cach cu tri, HDLD va quyén dugc bao vé
cta NLD. Bén canh nhiing chuidn muc dudi géc dé quyén cla lao déng di trd thi phap luat qudc gia

8) Luat Quan Iy xuat canh va nhdp canh ctia Cong hoa Nhan dan Trung Hoa nam 2012, Didu 41; Quy dinh quan Iy viéc 1am ciia nguoi nude
ngoai tai Trung Qudc, 1996; Huéng dan dich vu cip phép cho ngudi nuée ngoai dén Trung Qudc lam vige, ngay 29/3/2017.

9) Immigration Rules — Appendix Skilled Worker (tam dich la: Quy dinh vé nhap cu - Phu luc danh cho lao dong c6 tay nghé cao); Immi-
gration Rules — Appendix Skilled Occupations (tam dich la: Quy dinh vé& nhép cu - Phu luc vé cac nganh nghé doi hoi ky nidng); Appendix
Immigration Salary List (tam dich la: Phu luc Danh sach Iuong danh cho ngudi nhap cu).

10) Xem thém: Employment of Foreign Manpower Act 1990 (tam dich la: Luat Tuyén dung Lao dong Nuédc ngoai naim 1990); Employment
of Foreign Manpower - Subsidiary Legislation (tam dich la: Tuyén dung lao dong nudc ngoai - Phép luét bd trg); MOM - Employment Pass
Eligibility (tam dich la: B Lao dong (MOM) - Diéu kién cidp GPLD)

11) Articles 5 and 6, Directive (EU) 2021/1883 of the European Parliament and of the Council of 20 October 2021 vé EU Blue Card (tam
dich: Diéu 5 va 6, Chi thi (EU) 2021/1883 ctia Nghi vién Chau Au va Hoi déng ngay 20 thing 10 nim 2021 vé Thé Xanh EU).
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cling c6 nhiing khac biét nhat dinh phu thudc vao yéu cau quan ly nha nudc véi nhom déi tuong nay
trong méi tuong quan véi bao vé thi trudng lao déng trong nudc.

2.3. Trinh tu, tha tuc tuyén dung lao déng nuc ngoai

Trinh tu, tha tuc tuyén chon va ti€p nhan NLDNN tai nudc dén la mot giai doan cdu thanh qua trinh
xac lap QHLD dac thu. QHLD khong chi dugc hinh thanh tur su thda thuan giira NLDNN va NSDLD, ma
con phu thuéc vao viéc Nha nudc cho phép doanh nghiép ti€p can nguén LDNN va cho phép NLDNN
ti€p can thi trudng lao déng. Vi vay, ndi dung ly luan phai bao quat déng thai quyén tuyén dung, diéu
kién lua chon, nghia vu tién hgp dong, GPLD, giao két HDLD, ti€p nhan vao noi lam viéc va hau qua cta
cac khiém khuyét trong toan b qua trinh nay.

Jack Beadsworth goi day la dac trung “lai” cia QHLD di cu: su hinh thanh, cau tric, ndi dung, thay
déi va cham dut quan hé déu dong thai chiu anh hudng clia luat lao dong va luat nhap cu (Beadswor-
th, 2025). Cach ti€p can nay cho thdy tuyén chon va tié€p nhan NLD nudc ngoai khéng thé bi gian lugc
thanh mét thi tuc hanh chinh cap gidy phép, nhung cling khéng thé dugc xem thuan tdy la hoat dong
giao két hgp d6ng clia hai cha thé tu. Boucher va Wright'? ciing chi ra rang phép luat nhap cu trao cho
NSDLD quyén dang ké trong qua trinh lua chon NLD nudc ngoai, tir d6 tac dong dén su phan bé quyén
luc trong QHLD.

Nghién ctru phap luat mét s6 nudc trén thé gidi c6 thé nhan dién trinh tu, tha tuc tuyén dung lao
doéng nudc ngoai theo 03 nhém mo hinh sau day:

- Thir nhdt, md hinh chap thuéan nhiéu tang: dién hinh la Trung Quéc' vai quy dinh: chap thuan
trudc nhap canh — thi thuc — gidy phép lam viéc — gidy phép cu trd. M6 hinh nay dat quyén tiép
nhan NLD nudc ngoai dudi su kiém soat truc ti€p clia Nha nudc tai nhiéu thai diém.

- Thir hai, mé hinh tach quyén tuyén dung va quyén lam viéc: tiéu biéu la Canada phan biét'*: LMIA
(Labour Market Impact Assessment, dich la Banh gia tac déng doi véi thi trudng lao déng) xac nhan
nhu cau va diéu kién ctia NSDLD; Work permit (gidy phép lao dong) xac nhan quyén clia NLD nudc
ngoai; HDLD xac lap quyén va nghia vu lao dong cu thé.

Day la mé hinh co gia tri tham khao khi nghién cttu quan hé gilra quyét dinh hanh chinh va HDLD.

- Thirba, mé hinh bao lanh: Vuong quéc Anh'® va Singapore'® dat NSDLD vao vi tri trung tam. Doanh
nghiép lua chon tng vién, bao lanh hodc ndp hé so va phai chiu trach nhiém theo déi, bao cao, bao
dam diéu kién ti€p nhan.

Chung lai, c6 thé khai quat trinh tu tuyén dung va ti€p nhan NLDNN tai nuéc dén thanh sau giai
doan: xac dinh nhu cau sir dung — kiém tra hodc uu tién thi trudng lao dong trong nudc — lua chon
(ng vién — xin chap thuan ti phia NSDLD — NLD xin quyén nhap canh va lam viéc — hoan tat HDLD,
dang ky va ti€p nhan tai ngi lam viéc. Diém khac nhau chi yéu gitta cdc mé hinh, phéap luat quéc gia la:
1) C6 hay khéng c6 kiém tra thi truding lao déng; 2) Chap thuan danh cho doanh nghiép hay danh cho
tung NLD; 3) HDLD dugc ky trudc hay sau khi cap gidy phép; 4) Quyén lam viéc dugc xac nhan bang
work permit (GPLD), visa (thi thuc) hay residence status (tinh trang cu tra); 5) Nghia vu cila NSDLD
trong giai doan ti€p nhan.

12) Xem thém bai bdo khoa hoc xuét ban nam 2023 trén Industrial Law Journal mang tén: Hard Exterior, Soft Interior: Skill Regulatwn
and Employer Control over Migrant Worker Selection Policy in Australia (tam dich: Vé ngoai cing rdn, ngi tam mém mai: Quy dinh vé ky
nang va sy klem sodt ciia nguoi sie dung lao dong doi véi chinh sach tuyen chon lao déng nhap cur tai Uc).

13) Quy dinh vé qudn Iy viéc lam ciia ngueoi mede ngodi tai Trung Quoc, ban hanh ngay 22/01/1996, dwoc sira doi theo Quyét dinh ciia Bo
Nhdn luc va An sinh xd hgi ngay 13/03/2017, cac Piéu 5, 6, 8, 15, 16, 17

14) Immigration and Refugee Protection Act (tam dich: Pao luat Bao vé Nguoi nhap cu va Nguoi ti nan); Immigration and Refugee Pro-
tection Regulations, SOR/2002-227, Articles 200 and 203 (tam dich: Quy dinh vé Bao vé Nguoi nhap cu va Nguoi ti nan, SOR/2002-227,
Diéu 200, 203).

15) Immigration Rules — Appendix Skilled Worker (tam dich: Quy dinh v€ nhap cu - Phu luc danh cho lao dong c6 tay nghé).

16) Employment of Foreign Manpower Act 1990 (tam dich: Luat Tuyén dung Lao dong NuGc ngoai ndm 1990)
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2.4. Hinh thirc phdp ly cia quan hé lao déng véi ngudi lao déng nuéc ngoai

Vé hinh thic phdp ly cia QHLD: nhin chung phép luat cac quéc gia déu ghi nhan hinh thic phap ly
clia QHLD vai NLPNN tuong tu nhu NLD trong nudc - d6 1a hgp déng lao déng (HDLD). Quy dinh phap
luat vé HPLD véi NLDNN la mét ndi dung ctia ché dinh phap ly diéu chinh quan hé HDLD. HDLD c6
chtic nang kép: vira la can ci phap ly xac lap méi QHLD gitia NLD va NSDLD, thé hién y chi tu nguyén
thda thuan cla hai bén; vira la cdn ci quan trong dé xac lap va duy tri tu cadch nhap cu; dong thai la
céng cu bdo vé NLD va céng cu dé Nha nudc kiém soat viéc st dung NLDNN.

Khi nghién ctiu vé HDLD véi NLPNN, Jack Beadsworth (2025) dua ra khai niém “quan hé lam viéc ca
nhan cla NLD di cu” (migrant personal work relation). Quan hé nay mang tinh chat phap ly hén hop,
két hop gitta hgp déng tu, dia vi nhap cu va su quan ly ctia Nha nuéc. Do d6, HDLD véi NLDNN khong
thé gidi thich thuan tly bang nguyén tic tu do hap déng ma chiu su dinh hinh song song ctia Luat lao
dong va quy ché nhap cu. Theo d6, dia vi nhap cu la bo phan cau thanh bén trong ctia QHLD, tac dong
truc ti€p dén su hinh thanh, ndi dung va cham dut hop dong. HDLD ctia NLDNN vi thé chiu su dinh hinh
déng thaoi béi théa thuan tu phap va quy ché quan ly cu trd cong phap.

Costello va Freedland (2014) khéng dinh nghia riéng “HDLD v6i NLDNN”. Luan diém nén tang cla
hai tac gia la phap luat nhap cu tao ra mét dia vi phap ly déc biét, tac dong truc tiép téi QHLD va lam
phan hoéa cac chu thé cda luat lao dong. Theo cach tiép can nay, HDLD véi NLDNN khéng nén dugc
nghién ctu nhu HDLD thong thudng cé thém mét yéu té qudc tich. Can xem xét dong thai: (i) quyén
tiép can thi trudng lao dong; (i) tu cach cu try; (iii) quyén lam viéc; (iv) co ché bao lanh; (v) kha nang
thay d6i NSDLD; (vi) hau qua nhap cu khi HDLD cham dut.

Tém lai, HDLD véi NLDNN la su théa thuan gitta NLD mang quéc tich nuéc ngoai va NSDLD vé viéc
lam ¢ tra luong, diéu kién lao dong, quyén va nghia vu cla cac bén; trong dé viéc giao két, co hiéu
luc, thuc hién, thay d6i va chdm dut hgp déng chiu su chi phéi ctia phap luat lao déng va cac diéu kién
phap ly vé nhap cu, cu trd va quyén lam viéc ctia NLD.

Tuy thudc vao tiing nganh nghé ma quy dinh nhiing diéu khoadn cu thé trong HPLD, tuy nhién
nodi dung cc ban ctia HDLD bao gém: chu thé; ddi tugng, ndi dung (cong viéc phai lam, tién luong,
thdi gid lam viéc - thai gid nghi ngoi, an toan lao déng - vé sinh lao ddng, bao hiém xa héi déi véi
NLD) va hinh thic hgp déng. Vé ky thuat 1ap phap, cac quéc gia déu xac 1ap cac tiéu chuan bat budc
khi xay dung HDLD véi NLDNN; ché dinh nay c6 thé dugc thé hién qua dao luat doc lap (nhu Trung
Quobc) hoac tich hgp thanh mét chuong riéng trong Bo luat Lao déng (nhu Nga, Han Quéc) hay Bo
luat Dan su (nhu Buc). DU dudi hinh thic thé hién nao, cac hé théng phap luat déu thiét lap nhiing
quy pham dac thu nham giai quyét maéi tuong quan gitra tu do thoa thuan tu phap va quy ché quan
ly cu trd cong phap.

Mat khac, dia vi nhap cu truc ti€p dinh hinh cac diéu khodn ca ban clia HDLD: cong viéc phai ding
vGi thi thuc dugc cap; tién luong khéng dugc thap hon nguéng nhap cu quy dinh; thai gio lam viéc
tuan tha gidi han cu trd; viéc thay déi hodc cham dut HDLD bi gidi han bdi nghia vu bao lanh va c6 thé
lam mat quyén cu trd ctia ngudi lao dong.

Tom lai, néi dung HDLD d6i véi NLDNN vira bao gom céac diéu khoan co ban ctia HPLD théng
thudng, vira tich hgp cac diéu khoadn dac thu vé tu cach cu trd, ngudi bao lanh, quyén chuyén déi viéc
lam va hau qua phap ly khi gidy phép hét hiéu luc

Vé hinh thirc HPLD vai NLDNN: c6 nhiing tiép can khac nhau gilta phap luat cac nuéc:

- Mé hinh 1: b4t budéc bang van ban. Tiéu biéu la Viét Nam, Trung Qudc déi véi NLDNN lam viéc theo
HDLD; Canada d6i véi LDNN tam thai'7; Han Quéc d6i véi NLDNN thudc EPS'. G mé hinh nay, van ban

17) Quy dinh vé bao vé ngudi nhép cu va nguoi ti nan - IRPR, s6 hiéu SOR/2002-227, ban hanh theo Pao luat Bao vé ngudi nhap cu va
ngudi ti nan ctua Canada, diém g khoan 1 Biéu 203.

18) biéu 9 Luét vé viéc lam ctia NLDNN yéu cdu st dung HPLD méu. Vin ban hudéng din yéu ciu lap 02 ban va giao 01 ban cho NLD
nudc ngoai.
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vla la céng cu chiing minh QHLD, vira phuc vu kiém soat GPLD, tién luong, nghé nghiép va diéu kién
tuyén dung.

- Mé hinh 2: khéng bat budc toan bd HPLD bang van ban nhung bt budc théng bao bang van ban.
Tiéu biéu la Nhat Ban'. QHLD c6 thé hinh thanh tir théa thuan hoac thuc té€ lam viéc, nhung NSDLD
phai giao van ban ghi nhan cac diéu kién lao dong thiét yéu.

- Mé hinh 3: hinh thic phu thudc loai HPLD. Tiéu biéu la Phap®: (i) HPLD xac dinh thai han, ban thoi
gian hoac hgp déng dac thu: bat budc bang véan ban; (i) HDLD khong xac dinh thai han, toan thai gian:
c6 thé khong bat budc bang van ban.

Nhu vay, HDLD v6i NLDNN vé nguyén tic phai dugc thé hién bang van ban hodc hinh thuc dién
tlr o gia tri tuong duang trong cac hé théng phap luat gan viéc lam véi GPLD; tuy nhién, miic dé bat
budc va hau qua clia viéc khong tuan thi phu thudc vao tling quéc gia, loai hgp déng va chuong trinh
tiép nhan LDNN.

3. Két luan

Néi dung phan tich quy dinh phap luat ctia mot sé quoc gia vé xac lap QHLD ctia NLDNN cho thay
kinh nghiém lap phap qudc té tap trung quy dinh 04 ndi dung: (i) diéu kién chu thé; (i) GPLD d6i vai
LDNN; (iii) trinh tu, tha tuc tuyén dung LBDNN va (iv) hinh thic phép ly ctia quan hé lao déng véi NLDNN.

Do la tién dé dé nghién cutu, danh gia thuc trang phap luat va kién nghi hoan thién phap luat vé
QHLD clia NLD nudc ngoai tai Viét Nam nham tao ra su binh dang vé dia vi phap ly ctia NLD nudc ngoai
vGi ngudi lao déng Viét Nam trong boi canh héi nhap qudc té hién nay, véi chinh sach thu hat nguén
lao d6ng nudc ngoai chat lugng cao dén Viét Nam lam viéc lau dai.
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