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Abstract

Influencers are playing an increasingly important role in influencing consumers' purchasing decisions,
promoting Vietnamese e-commerce. However, there are currently many influencers who advertise products
falsely, exaggerate the product's uses, and have not experienced the product themselves, seriously affecting the
interests of consumers. The article focuses on researching some regulations on advertising, and at the same time
evaluates to propose a complete direction to enhance the responsibility of influencers in product advertising.
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1.Dat van dé

Cudc cach mang vé cong nghé véi su phat trién than téc cda thuong mai dién ti da khién hoat
déng mua ban clia ngudi dan c6 nhiéu thay déi so véi cach thuc thong thudng. Vi vay, cdc doanh
nghiép kinh doanh thudéng mdi nhiing ngudi ¢6 tdam anh hudng nhu cac nghé si, ngudi ndi tiéng,
KOLs, KOC tham gia vao cac chién dich cta thuong hiéu nham mang dén nhiing gia tri lan tda danh
cho khach hang. Théng thudng, ngudi cé tam anh hudng dé quang cao san pham duoc lua chon dua
trén cac tiéu chi nhu: dé phd clia ho trén cac nén tdang mang xa héi, su lién quan dén thuang hiéu va
kha nang thay doi y kién ngudi tiéu dung.

Theo s6 liéu cia cdng ty nghién ctiu thi trudng Statista, chi tiéu cho Influencer Marketing tai Viét
Nam tang tu 8 triéu USD nam 2017 [én 71 triéu USD nam 2022 (gap doi chi tiéu quang céo trén bao
in) va du kién dat 134 triéu USD vao nam 2026 [4]. Hay theo nghién ctru ctia NielsenlQ Viét Nam, luc
lugng nay cé anh huédng 16n dén quyét dinh mua hang va hanh trinh mua sdm cda ngudi tiéu dung
tai Viét Nam. Khoang 50% ngudi tiéu dung cho biét quyét dinh mua hang ctia ho bi dnh huéng béi
cac influencer, KOLs [5]. Trong b&i cdnh thuang mai dién ti phat trién manh, viéc st dung ngudi cé
tam anh hudng, KOLs dé€ quang ba san pham dang ngay cang phd bién. Tuy nhién, dé dam bao tinh
chan that, minh bach ctia san pham quang cdo va nang cao trach nhiém ctia KOLs, KOC can ddt ra yéu
cdu can hoan thién mot sé quy dinh vé trach nhiém cta ho trong quang cao san pham.

2. No6i dung nghién cttu

2.1. Ban vé mét sé quy dinh phdp ly déi véi trach nhiém cia nguéi c6 tdm anh huéng trong
qudng cdo sdn phdm

2.1.1. V&€ ngudi chuyén tdi saén phdm qudng cdo.

Hién nay, theo quy dinh tai khoan 8 Diéu 2 Luat Quang cao nam 2012 thi ngudi chuyén tai san
pham quang céo la ngudi truc ti€p dua cac sdn phdm quang cao dén cong chiing hodc thé hién san
pham quang cao trén ngudi thong qua hinh thiic mac, treo, gan, dan, vé hoac cac hinh thiic tuong tu.
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Tuy nhién, so vdi su bung né vé cong nghé s, thueng mai dién t, mang xa hoi, thoi quen tiéu dung
clia ngudi dan, trong d6 co6 théi quen mua sam theo quang cao va danh gia clia ngudi c6 tam anh
hudng, ngudi ndi tiéng, KOLs, KOC thi quy dinh nay khéng con su phu hgp. Du thdo Luat Quang céo
(stia d6i) dugc cdng bd da bd sung hang loat quy dinh mdéi quan ly hoat ddng quang cao clia ngudi
ndi tiéng, ngudi c6 tdm anh hudng nham giai quyét tinh trang ngudi ndi tiéng, ngudi c6 tam anh
huéng quang cdo sai su that vé chat lugng san pham, bao vé quyén Igi ngudi tiéu dung.

Du th3o Luat Quang céo slia déi, bé sung khai niém vé ngudi chuyén tai sdn phdm quang céo la
ngudi truc ti€p thuc hién hap déng dich vu quang cdo nham gidi thiéu, thong tin vé san pham, hang
hda, dich vu trén cac phuong tién quang céo. Dong thai, cling dua ra khdi niém phdp ly méi “nguci
chuyén tai san phdm quang cdo cé tdm dnh hudng” tai diém a khoan 2a Diéu 36 (khoan 2a dugc b6 sung
vao sau khodn 2 Diéu 36 clia du thdo Luat) va hai cach xac dinh chd thé nay 1a: (1) nhiing ngudi s& hiu
tai khoan mang xa hoi trén nén tang xuyén bién gidi c6 s6 lugng ngudi theo déi, dang ky tir 500.000
Nguai tra lén hoadc (2) chuyén gia, ngudi c6 uy tin, ngudi dugc xa hoi cha y trong linh vuc, nganh, nghé
cu thé theo quy dinh ctia Chinh phu. V&i quy dinh nay da thé hién dugc su dong bo vé su phét trién ctia
mang xa hoi trén nén tang xuyén bién gidi; chuyén gia, ngudi cé uy tin,... dugc quy dinh theo Ludt Bdo
vé quyén lgi ngudi tiéu dung ndm 2023 va Khodn 1 Diéu 2 Nghj dinh s6 55/2024/ND-CP ngdy 16/5/2024 cia
Chinh pht quy dinh chi tiét mot s6 diéu cla Luat Bao vé quyén Igi ngudi tiéu dung.

Tuy nhién, theo Diéu 17 Luat Quang cdo nam 2012 quy dinh cac phuong tién quang cdo gom cé
ngudi chuyén tai sdn phdm quéang cao nhung chua lam rd phuong tién quang cao qua mang xa hoi,
dac biét c6 nhiing truong hgp ngudi c6 tam anh hudng hay st dung tai khodn mang xa hoi ca nhan
dé danh gid cdm nhan ca nhan. Trudng hgp nay khac vai trudng hgp ngudi c6 tam anh hudng ky
két hop déng quang cao véi cac doanh nghiép dé quang céo san pham. Do do, so véi ban du thado
Luat ban dau dugc cong bé thang 3/2024, bd quy dinh vé nghia vu phai truc tiép st dung sdn pham
khi quang cao my pham, thuc pham bao vé stic khoe, thuc pham b sung trén mang xa hoéi do tinh
kha thi chua cao, khé kiém sodt va thuc hién. Nhu vay, c6 su déng nhat vé ngudi chuyén tai san pham
quang cédo trong nhiing trudng hop trén thi chua that suhop ly.

2.1.2. V& quyén va nghia vu ciia ngudi chuyén tai san phdm quéng cdo

Du thdo Luat Quang cao tai phién hop thi 41 da chinh ly Biéu 15 gém 03 khodn: khoan 1 quy dinh
V€ quyén clia ngudi chuyén tai san pham quang cao; khoan 2 quy dinh vé nghia vu clia ngudi chuyén
tai sdn pham quang cdo ndi chung; khoan 3 quy dinh vé nghia vu ngudi chuyén tai sdn phdm quang
cdo la ngudi c6 anh hudng, ngoai nghia vu chung dugc quy dinh tai khodn 2, c6 mot s6 nghia vu dac
thu. Hoat dong clia ngudi chuyén téi san pham quang cdo c6 tdm anh hudng phai ddm béo yéu cau
sau: (1) Tuan thu céc quy dinh ctia phap luat vé quang cdo va cac quy dinh khac ctia phap luat co lién
guan vé tinh nang, chat lugng hang hoa, dich vu khi thuc hién quang cao. (2) Phai c6 hgp dong bang
van ban vai t6 chuc, ca nhan c6 san phdm, hang héa, dich vu dugc quang cao va phai dugc té chuc,
ca nhan d6 dong y, xac nhan vao nodi dung quang cao trudc khi thuc hién. (3) Chiu trach nhiém truc
ti€p vé ndi dung quang cdo lién quan dén tinh nang, chat lugng, cong dung, tdc dung clia sdn pham,
hang hoa, dich vu.

Khi quang cdo san pham, sé phat sinh méi quan hé gilra ndi dung quang cao véi chat lugng
san pham ma céng ching duoc truyén tai va st dung trén thuc té. Co quan c6 tham quyén huéng
dén gidi quyét tinh trang ndi dung quang cao khéng dung véi chat luong san pham trén thuc té
théng qua quy dinh trach nhiém cho ngudi chuyén tai sédn pham quéang cdo cé tam anh huéng. Tuy
nhién, can cé su phan biét gilia viéc cung cap vé ndi dung quang cdo do chu thé nao bién soan.
Cu thé nhu sau:

- Déi véi trudng hop ndi dung quang cao san pham do don vi san xuat, kinh doanh tu bién soan va
yéu cau ngudi cé tam anh hudng chi thuc hién viéc chuyén tai. Vay trudng hop nay, ngudi c6 tam anh
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hudng khong cé kha nang kiém soat chat lugng san pham va ndi dung quang cdo so véi chat lugng
san pham thuc té. Do d6, ngudi c6 tam anh hudng khéng thé chiu trach nhiém cho hanh vi ma minh
khong cé kha nang bdo dadm thuc hién.

- Déi vdi trudng hop ndi dung quang cdo san pham do ngudi cé tdm anh hudng tu bién soan dua
trén trai nghiém truc ti€ép cdia ban than. Déi véi loai ndi dung nay, ngudi c6 tdam anh hudng khong cé
kha nang kiém soat chat lugng san pham nhung c6 kha nang kiém soat ndi dung quang céo so vdi
chét lugng thuc té. Do do, truong hop nay, ngudi c6 tam anh hudng c6 kha nang chiu trach nhiém
déi véi ndi dung quang cdo ma minh dang tai, thé hién.

Vé trach nhiém clia ngudi c6 tam anh huéng thuc hién quang cao dugc coi la“bén thi ba trong
viéc cung cap thong tin vé hang hoa, dich vu cho ngudi tiéu dung’, theo Diéu 22 Luat Bao vé
quyén lgi ngudi tiéu dung nam 2023 quy dinh khong phai chiu trach nhiém lién déi vé viéc cung
cap théng tin khong chinh xac hodc khéng day da trong trudng hop chiing minh da thuc hién tat
cé cac bién phép theo quy dinh clia phap luat dé kiém tra tinh chinh xac, day dd ctia théng tin vé
hang héa, dich vu.

Hién nay, con tén tai trudng hgp ngudi c6 tdm anh hudng chuyén tai san pham quang cao déng
thai la ngudi kinh doanh san pham, vi du nhu Chién than Ha Linh da thanh lap Céng ty c6 phan Thuong
mai va dich vu Ha Linh Official hay Hang Du Muc va Quang Linh Vlog da thanh lap Céng ty c6 phan Tap
doan Chi Em Rot do Hang Du Muc (Nguyén Thi Thai Hang), Pham Quang Linh (Quang Linh Vlog) gép
vén cung cac thanh vién khac... Ho dugc coi la ngudi quang cao, tu quang cao san pham do minh kinh
doanh va phai chiu trach nhiém déi véi chat lugng sdn pham ma minh kinh doanh theo phap luat hién
hanh.

Nhu vay, quy dinh nhu dy thao Luat Quang cao hién nay da danh déng cac truong hop ndi dung
quang cdo, dan dén kha nang gay ra tinh trang nhap nhang vé trach nhiém déi véi ngudi chuyén tai
san phdm quéng cao.

2.1.3. Ve trdch nhiém phdp ly ngudi cé tdm anh hudng chuyén tdi sén phdm quéng cdo

Khi ngudi co tdm anh hudng chuyén tai san pham quang cao sai su that thi dugc xem la mét trong
nhiing hanh vi cdm trong hoat dd6ng quang cao tai khoan 9 Diéu 8 Luat Quang cao nam 2012 “Qudng
cdo khéng dung hodc gdy nham lén vé kha ndng kinh doanh, kha néng cung cdp san phdm, hang héa,
dich vu cta té chic, cd nhén kinh doanh san phdm, hang héa, dich vu; vé s6 luong, chdt luong, gid, céng
dung, kiéu ddng, bao bi, nhan hiéu, xudt xu, chiing loai, phuong thiic phuc vu, thdi han bdo hanh cia sén
phdm, hang héa, dich vu da déng ky hodc da duoc céng bé”. Tuy thudc vao tinh chat, muc do6 cé thé
chiu trdch nhiém hanh chinh hodc trach nhiém hinh su. Chdng han, theo khoan 5 Biéu Nghi dinh
ctia Chinh pht s6 38/2021/ND-CP ngay 29/3/2021 quy dinh xt phat vi pham hanh chinh trong linh
vuc van hda va quang cdo, vé muc xt phat “phat tién tir 60.000.000 déng dén 80.000.000 déng doi
vGi hanh vi quang cao khéng diung hodc gay nham lan vé kha nang kinh doanh, kha nang cung cap
san pham, hang héa, dich vu clia t6 chuc, ca nhan kinh doanh sdn pham, hang hoéa, dich vu; vé s6
lugng, chat lugng, gia, cdng dung, kiéu dang, bao bi, nhan hiéu, xuat xu, chdng loai, phuong thic
phuc vy, thai han bao hanh cia san pham, hang héa, dich vu da dang ky hoac da dugc cong bé, trir
trudng hap quy dinh tai khoan 4 Diéu 51, diém b khoan 4 Diéu 52, khoan 1 Diéu 60, diém c khoan
1 Diéu 61 Nghi dinh 38/2021/ND-CP”. Hoadc ngudi c6 tam anh huéng chuyén tai san pham quang
cao sai su that khi str dung dich vu mang xa hoi xtr phat hanh chinh theo Nghi dinh ctia Chinh phu
s& 14/2022/ND-CP ngay 27/01/2022 slta d6i, b6 sung mot sé diéu clia Nghi dinh s6 15/2020/ND-
CP ngay 03/02/2020 cta Chinh pht quy dinh x& phat vi pham hanh chinh trong linh vuc buu chinh,
vién thong, tan sé vo tuyén dién, cdng nghé thong tin va giao dich dién ti. Déi véi trach nhiém hinh
su, theo Diéu 197 BO luat Hinh su 2015 stia d6i, b6 sung nam 2017 quy dinh vé téi quang cdo gian
déi: ngudi nao quang cao gian doi vé hang hoéa, dich vu, da bi xt phat vi pham hanh chinh vé hanh vi
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nay hodc da bi két an vé téi nay, chua dugc x6a an tich ma con vi pham, thi bi phat tién tir 10.000.000
dong dén 100.000.000 déng hoac phat cai tao khéng giam gilr dén 03 nam; ngudi pham t6i con cé
thé bi phat tién tir 5.000.000 dong dén 50.000.000 déng, cdm hanh nghé hodc lam céng viéc nhat
dinh tr01 nam dén 05 nam.

Nhu vay, dé xac dinh chinh xac trach nhiém phap ly, cdn lam ré cac trudng hgp chuyén tai noi
dung quang cao gan véi chu thé nao.

2.2. Mét sé kién nghi dinh huéng hoan thién

Dé quan ly va kiém soat ngudi co tam anh hudng chuyén tai san phdm quang céo, cac quy dinh
can tap trung:

2.2.1. Hién nay cac ca quan quan ly lo ngai khéng thé hoac kho kiém soat cac hoat ddng quang
cdo cla ngugi c6 tdm anh hudng. Thuc té trén cac nén tdng nhu Google, Facebook déu da trién khai
mot s6 hoat dong bao vé ngudi dung nhu: gan nhan cac ndi dung dugc quang cdo, ra quét va g& bo
cac ndi dung quang cdo vi pham tiéu chuin cdng dong, chan g& quang céo vi pham phép luat theo
bao cédo ti ngudi dung hodc yéu cau clia co quan ¢ tham quyén. Do d6, co quan quén ly cé thé sur
dung céc chiic nang nay trén cac nén tang dé quan ly, diéu can thiét la nén xay dung cac quy dinh vé
nghia vu clia cac nén tang trung gian déi véi quang cao minh bach.

2.2.2. D& gén két trach nhiém clia cac bén tham gia trong hoat ddng quéang céo, can cé quy dinh
cu thé: déi véi trudng hgp ngudi c6 tdm anh hudng chuyén tai san pham quang cao theo ndi dung
do doanh nghiép kinh doanh cung cép thi yéu cau ngudi chuyén tai san pham quang céo 6 trach
nhiém kiém tra tai liéu lién quan dén san pham quang cao; bdo ddm cung cap théng tin chinh xac,
day da vé san pham, hang héa, dich vu do té chic, ca nhan kinh doanh cung cap; yéu cdu t6 chuc,
¢d nhan kinh doanh cung cdp théng tin, tai liéu, phuong tién dé chimg minh tinh chinh xdc, ddy dd cua
théng tin vé san phdm, hang héa, dich vu; déng thai, khéng chiu trach nhiém truc tiép vé ndi dung
quang cao. DGi vai trudng hgp ndi dung quang céo san pham do ngudi c6 tdm anh hudng tu bién
soan dua trén trai nghiém truc ti€p clia ban than thuc hién quang cao sai su that, ho phai chiu trach
nhiém truc tiép vé ndi dung quang cao. Trén co s& d6 méi dp dung cac trach nhiém phap ly pht hgp
cho ngudi c6 tdm anh hudng hay té chuic, ca nhan kinh doanh.

2.2.3.Ngudi c6 tdm anh hudng, KOLs, KOC khi tham gia quang cao, dac biét la cac san pham nhay
cam, phai c6 gidy phép va dugc ca quan chiic ndng kiém tra ky luéng. Dac biét trén nén tang truc
tuyén, can co quy dinh phai dang ky va xac minh danh tinh véi cac nén tang truc tuyén. Cung véi do,
can phai minh bach vé méi quan hé thuang mai véi cac thuong hiéu ma ho quang cdo. Cu thé can
codng khai ré rang viéc dugc tra thu lao hay nhan lgi ich tir viéc quang cao san pham. DBiéu nay gilp
tranh nhing hanh vi gay hiéu nham cho ngudi tiéu dung vé tinh trung lap cla ngudi c6 tam anh
huéng, KOLs, KOC trong viéc gidi thiéu san pham, nhat la trong trudng hgp ho thanh lap cong ty clia
chinh minh dé kinh doanh san pham.

Ngoai ra, cling can cé cac quy dinh lién quan dén dao duc, quy tic Ung xi vé quang cdo nhu:
Huéng dan tiéu chuan quang cao cho ngudi c6 tam anh hudng (Ad Standard Guidelines for Influenc-
er) clia Hiép hoi Quang cdo Quéc gia Australia; Cong b6 101 danh cho ngudi cé anh hudng trén mang
xa hoi (Disclosures 101 for Social Media Influencers) ctia Uy ban Thuong mai Lién bang Hoa Ky. Chéng
han theo Disclosures 101 for Social Media Influencers quy dinh: néu xac nhan mét san pham théng
gua phuong tién truyén thong xa hoi, théng diép xac nhan phai néu ré méi quan hé véi thuong hiéu
bao gém méi quan hé ca nhan, gia dinh hodc céng viéc hodc maoi quan hé tai chinh nhu thuong hiéu
tra tién cho ban hodc cung cap cho ban cac san pham hoac dich vu mién phi hodc gidm gia, diéu nay
giup gilt cho cac khuyén nghi ctia ban trung thuc va ding su that. ..
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