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Abstract

Guardianship is an important institution in Vietnamese civil law, established to ensure the lawful rights and
interests of vulnerable subjects in society. Within the scope of this article, the author clarifies the concept, characteristics,
and significance of guardianship; on that basis, the article analyzes the provisions of current Vietnamese civil law on
guardianship, including guardians, wards, and the forms of guardianship as prescribed by law.
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1.Datvan dé

Nhiing quy dinh vé ché dinh gidm ho trong Bé luat dan sy da phan nao dap tng doi hoi cap thiét
tu thuc tién cudc séng, gép phan khong nhé trong viéc tao lap mot dinh ché phap ly théng nhat, giai
quyét hiéu qua nhitng nhu cau burc thiét trong nhan dan lién quan dén viéc giam hé. Viéc nghién ctu
cd s ly luan va quy dinh ca phap luat dan su Viét Nam vé giam ho gitip dua ra cai nhin téng quat va
cd ban nhat nham giup moi ngudi hiéu ré hon quy dinh ctia phap luat vé giam hé.

2. Khai niém, dic diém, y nghia ctia giam hé

2.1. Khdi niém gidm hé

B luat Dan su ndm 2015 quy dinh “Gidm hé la viéc cd nhdn, phdp nhdn duoc ludt quy dinh, duoc Uy ban
nhadn dan cdp xa cu, duoc Toa dn chi dinh hodc duoc quy dinh tai khodn 2 Diéu 48 cua B ludt ndy (sau ddy goi
chung la ngudi gidm ho) dé thuc hién viéc chdm soc, bao vé quyén, Igi ich hop phdp clia ngudi chua thanh nién,
ngudi mdt ndng luc hanh vi dan su, ngudi cé khé khdn trong nhdn thic, lam cha hanh vi (sau day goi chung la
ngudi dugc gidm hg)™. “Trudng hop ngudi c6 ndng luc hanh vi dan sy ddy di lua chon ngudi gidm hé cho minh
thi khi ho & tinh trang can dugc gidm hd, cd nhén, phdp nhdn dugc lya chon la ngudi gidm hé néu ngudi nay
doéng y™. Quan hé giam ho mudn hudng dén viéc “chdm soc, bdo vé tét nhdt” cho ngudi dugc giam ho. Quan
hé giam ho la quan hé gitta ngudi giam ho véi ngudi dugc giam ho, ban chat la quan hé dai dién, theo do
ngudi gidm ho sé nhan danh, thay mat ngudi dugc gidm hé dé xac 1ap, thuc hién giao dich dan su. Quan hé
giam ho dugc phap luat quy dinh va cac bén khéng thoa thuan dé hinh thanh quan hé nay cho minh. Tuc I3,
cac trudng hop can ngudi giam hé phai la cac trudng hgp ma luat quy dinh. Cac chu thé néu khong roi vao
cac trudng hgp nay sé khéng dugc cif ngusi giam hé hodc chon nguai gidam hd cho minh.

2.2. Bdc diém ciia gidm hé

Giam hé la quan hé phap luat dan sy dugc xac lap gilta nguai giam ho va nguai dugc giam h, mang
ban chat cia quan hé dai dién nham béo vé quyén, lgi ich hgp phap cho nguai dugc giam ho.

1) Bo luat Dan sy nam 2015, khoan 1 Diéu 46
2) B0 luat Dan sy nam 2015, khoan 2 Biéu 48
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Giam ho dugc thuc hién trén nguyén tac mét ngudi giam hé cé thé giam hé cho nhiéu ngudi dugc
giam ho, nhung méi ngudi dugc giam ho chi dugc mot ngudi gidm ho, tris trudng hgp cha, me cling
gidm ho6 cho con hodc 6ng, ba cung gidm ho cho chau.

Giam ho hinh thanh trén cg s& duang nhién hoac theo quyét dinh ca co quan nha nudc c6 tham
quyén trong trudng hop khéng cé ngudi gidam ho duong nhién hoac phat sinh tranh chap.

2.3. Y nghia cua gidm hé

Ché dinh giam ho la ca s& phap ly nham céng nhan, tén trong, bao vé va dam bao quyén con ngudi,
quyén cong dan vé dan su clia ngudi khong c6 hodc chua day d nang luc hanh vi. Dong thai bdo dam
su dong bo, théng nhét clia hé thong phap luat dan su.

Ché dinh giam hé gop phan nang cao trach nhiém ctia ngudi giam ho, tao diéu kién dé ngudi dugc giam
ho thuc hién cac quyén dan su ctia minh trén thuc t€, dam bao su binh dang gitta cac cong dan trong xa hoi.

3. Quy dinh cta phéap luat dan su Viét Nam vé ché dinh giam hé

3.1. Nguei giam hé

Theo quy dinh cla phép luat thi ngudi giam ho “la cd nhdn hodic phdp nhdn”? va hai chli thé nay
phai dap ung dugc cac diéu kién do phap luat quy dinh. Diéu kién dé ca nhan, phap nhan tham gia vao
quan hé phap luat dugc xac dinh théng qua nang luc cht thé, bao gém nang luc phép luat va nang luc
hanh vi phap luat.

Theo quy dinh tai khoan 1 Diéu 48 B6 luat Dan su nam 2015 thi “Cd nhan, phdp nhén c6 du diéu kién
quy dinh tai B6 ludt nay dugc lam ngudi gidm hé™.

DaGi véi ca nhan phai dap Ung tat ca cac diéu kién nhu sau:

“1. C6 ndng luc hanh vi dan su day da.

2. Cé tu cdch dao durc tét va cdc diéu kién can thiét dé thuc hién quyén, nghia vu cia ngudi gidm hé.

3. Khéng phdi la ngudi dang bi truy cau trdch nhiém hinh su hodc ngudi bi két dn nhung chua dugc xod dn
tich vé mét trong cdc t6i c6 y xam pham tinh mang, suc khée, danh du, nhdn phdm, tai san cda ngudi khdc.

4. Khéng phdi la ngudi bi Toa dn tuyén bé han ché quyén déi véi con chua thanh nién”*

Cha, me khong phan biét la cha, me ruét hay cha, me nudi hgp phap clia nguci chua thanh nién,
néu ho bi Toa an tuyén b han ché quyén thi van khéng du diéu kién trg thanh nguai giam ho.

Tuang tu nhu ca nhan, dé phat sinh tu cach ngusi giam ho thi phap nhan phai dap (ng tat ca cac
diéu kién nhu sau:

“1. C6 ndng luc phdp ludt dan su phu hop vdi viéc gidm ho.

2. C6 diéu kién can thiét dé thuc hién quyén, nghia vu cta ngudi gidm ho.”

Nang luc phap luat dan su cdia phdp nhan trong viéc gidam ho la kha nang cdia phap nhan dé cé cac
quyén, nghia vu dan su, khong bi han ché, phu hop véi viéc cham séc, bao vé quyén, lgi ich hgp phap
clia ngudi dugc giam hé.

Hon nira, nhiém vu, chic nang ctia phap nhan phu hgp véi viéc thuc hién quyén, nghia vu cua
ngudi giam hd, déng thai phap nhan phai cé cac diéu kién vé co s& vat chat, nhan luc can thiét dé dam
bao viéc giam ho dugc thuc hién hiéu qua.

Khoan 2 bBiéu 48 Bo luat Dan sunam 2015 quy dinh trudng hop ngusi cd ndng luc hanh vi dan sy day du
dugc lua chon ngudi giam hd cho minh. Theo d6, khi ca nhan rai vao tinh trang can dugc giam h, ca nhan
hoac phap nhan dugc lua chon sé trg thanh ngudi giam hé néu cé su déng y. Viéc lua chon ngudi giam ho
phai dugc lap thanh van ban c6 cong chiing hodc chiing thuc theo quy dinh clia phap luat. Bén canh dé,
phép luat cho phép mét ca nhan hodc phap nhan cé thé gidm ho cho nhiéu ngudi, mién la dap (ng day du
cac diéu kién theo quy dinh va bao dam thuc hién day du quyén, nghia vu ctia ngudi giam ho.

3) Khoan 1 Diéu 48 B6 luat dan sy ndm 2015 quy dinh “1. Ca nhdn, phdap nhan cé du diéu kién quy dinh tai B ludt nay dwoc lam nguoi giam ho”.
4) Bo luat Dan sy nam 2015, khoan 1 Diéu 48

5) B luat Dan sy nam 2015, Diéu 49

6) Bo luat Dan sy nam 2015, Didu 50
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3.2. Nguoi duoc giam hé

Theo quy dinh thi: “1. Ngudi dugc gidm hd bao gom:

a) Ngudi chua thanh nién khéng con cha, me hodic khéng xdc dinh duoc cha, me;

b) Ngudi chua thanh nién c6 cha, me nhung cha, me déu mdt nédng luc hanh vi déan su; cha, me déu cé
khé khdn trong nhdn thirc, lam chd hanh vi; cha, me déu bi han ché ndng luc hanh vi dan su: cha, me déu
bi Toa dn tuyén bé han ché quyén déi véi con; cha, me déu khéng c6 diéu kién chdm séc, gido duc con va co
yéu cdu ngudi gidm ho;

¢) Nguoi mdt ndng luc hanh vi dan su;

d) Nguoi c6 khd khdn trong nhdn thuc, lam chd hanh vi”.

“Ngudi chua thanh nién la ngudi chua dd mudi tdm tudi’®. Quy dinh vé dé tudi nay déng vai trd quan
trong trong viéc xay dung cac co ché phap ly nham bao vé, cham soc va gido duc ngudi chua thanh nién.

Yéu t6 “khéng con cha, me” la trudng hgp nhiing ngudi da tiing c6 cha me nhung hién tai da mat ca
cha 1an me, hién dang khéng con c6 cha me dé cham séc va bao vé quyén lgi cia minh. Nhiing ngudi
trong tinh trang nay thudng gap kho khan trong viéc tim kiém su ho trg va cham séc can thiét, vi ho
khéng con su cham soc truc tiép ti cha me.

“Khoéng xdc dinh duoc cha, me”la nhiing ngudi khong biét chinh xac ai la cha me, khéng cé thong tin
rd rang vé cha me. Diéu nay cé thé la do mét sé ly do nhu: Ho cé thé khong co bat ky théng tin nao vé
cha me ctia minh, dan dén viéc khéng xac dinh dugc danh tinh ciia cha me. C6 thé biét ai la cha me cda
minh nhung chua dugc phap luat cong nhan chinh thic. Diéu nay co thé xay ra khi quan hé cha me -
con chua dugc hgp phap hoa, hodc khi cac quyén va nghia vu phap ly ciia cha me chua dugc xac nhan.

“Ngudi mdt ndng luc hanh vi dan su” dugc hiéu la ngudi da tiing c6 nang luc hanh vi dan su nhung vi
mot ly do nao dé ma ndng luc hanh vi dan su ctia ho khong con nira Theo quy dinh néu trén thi ngudi
mat nang luc hanh vi dan su phai dap tng hai yéu t6 chinh, do la:

-Yéu t6 bénh ly: Ngudi dé méac bénh tam than hodac mét bénh ly khac lam anh huéng dén kha nang
nhan thic va kiém soat hanh vi cia minh.

- Yéu t6 anh hudng dén nhan thic: Bénh ly dan dén viéc nguai dé khong con kha nang nhan thic
va ki€ém soat hanh vi ctia minh moét cach binh thuéng.

Dé dugc cong nhan la ngudi mat nang luc hanh vi dan sy, khong db kha nang tu thuc hién quyén va
nghia vu cong dan thi ban than ngudi dé phai dugc co quan Toa an c6 thdm quyén can cd vao két luan
giam dinh phap y tdm than ra quyét dinh céng nhan ngudi dé la ngudi mét nang luc hanh vi dan su.

“Han ché ndng luc hanh vi ddn su” 4p dung cho cac ca nhan c6 hanh vi nghién ma tdy hodc cac chat
kich thich khac, dan dén viéc ho pha hoai tai san clia gia dinh. D& tuyén bé mét ngudi bi han ché nang
luc hanh vi dan su, can phai cé cac diéu kién sau:

- Nghién ma tay hoac chat kich thich: Ngudi nghién ma tdy la nhirg ngudi & thuéc vao cac chat
gay nghién va hudng than dugc liét ké trong danh muc ctia Chinh phl hodc cac chat kich thich khac
khéng nam trong danh muc ma tdy, nhung néu gay ra tinh trang nghién va anh huéng xau dén hanh vi

- Hanh vi pha hoai tai sdn: Hanh déng pha hdy hoac lam héng tai sdn mot cach ¢6 chi y hoac chi
tiéu lang phila ddu hiéu cda viéc khong kiém soat duge hanh vi, do anh hudng clia viéc nghién, nhimng
hanh vi pha hoai nay khéng c6 lgi ich thiét thuc cho gia dinh.

“Khé khdin trong nhan thuc, lam chd hanh vi” 1a tinh trang khi mot ngudi c6 van dé vé thé chat hoac
tinh than lam gidm kha nang nhan thic va kiém soat hanh vi cia minh, nhung chua dén mic mat hoan
toan nang luc hanh vi dan su. D€ dugc cong nhan la ngudi c6 khé khan trong nhan thiic va lam ch
hanh vi, can cé cac diéu kién nhu sau:

- Ngudi bi anh hudng béi cac van dé vé stic khde thé chat (nhu ngudi cao tudi, ngusi khuyét tat) hodc tinh
than (nhu réiloan tam than nhe, bénh ditruyén) cé thé gap kho khan trong viéc nhan thiic va lam chd hanh vi.

7) Bo ludt Dan sy nam 2015, khoan 1 Diéu 47
8) Bo ludt Dan sy nam 2015, khoan 1 Didu 21
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- Khd nang nhan thic va lam chd hanh vi bi gidam suat, ngusi dé van con mot phan kha nang nhan
thdc va lam chd hanh vi ctia minh.

Mat nang luc hanh vi dan su dugc hiéu la khi mot ca nhan hoan toan khéng con kha nang nhan thiic
va lam chi hanh vi ctia minh. Diéu nay dong nghia véi viéc ho khong thé thuc hién céac giao dich dan
sumot cach doc lap. Khé khan trong nhén thic va lam chd hanh vi la khi ngudi dé van con mét phan
kha ndng nhan thuc va lam ch hanh vi, nhung khéng da dé thuc hién giao dich dan su mét cach binh
thudng. Nhu vay c6 thé thay gidra su mat nang luc hanh vi dan su va su khoé khan trong nhan thuc va
lam chd hanh vi thi vé nang luc hanh vi ctia ca nhan c¢é su khac biét tuong tng gilta “mdt hoan todan”
va “khéng du”.

Trong cac quy dinh phap luat néu trén, cac khai niém nhu “mat nang luc hanh vi dan sy” va “han
ché nang luc hanh vi dan su” chi dugc dinh nghia mét cach téng quat ma khong phan biét gitia nguoi
thanh nién va chua thanh nién. Diéu nay cé nghia la ca nguai da trudng thanh (thanh nién) va nguai
chua trudng thanh (chua thanh nién) déu cé thé gap phai tinh trang nay. Trong khi d6, “ngudi c6 khé
khdn trong nhdn thirc, lam chd hanh vi” thi chi thé dugc xac dinh phai la ngudi thanh nién, nghia la tinh
trang cé kho khan trong nhan thic, lam chd hanh vi khéng rai vao truong hgp ngudi chua thanh nién.

Du la nguai mat nang luc hanh vi dan su, ngudi bi han ché nang luc hanh vi dan sy, hay ngudgi cé
khé khan trong nhan thic, lam cha hanh vi thi tat ca cac doi tugng nay déu can c6 ngudi giam ho theo
quy dinh phap luat. Diéu nay la vi nhiing ngudi nay khéng thé tu minh thuc hién cac quyén va nghia
vu trong céc giao dich dan su, cing nhu khéng thé tu bdo vé quyén Igi va Igi ich chinh dang ctia minh
trong cac quan hé phap luat dan sy dugc ghi nhan trong B luat Dan sy nam 2015 nham bao dam
quyén binh dang va bao vé cac déi tuong dé bi tén thuong.

4, Cac hinh thuic giam hé theo quy dinh cta phap luat

4.1. Giam hé duong nhién.

Giam hé duang nhién dugc ap dung trong cac truong hgp do phép luat quy dinh va dugc xac lap
trén co s& quan hé hén nhan, huyét théng gitta ngudi giam hé va ngudi duge giam hé. Giam ho duong
nhién bao gom giam ho duong nhién déi véi ngudi chua thanh nién va giam hé duang nhién déi voi
ngudi mat nang luc hanh vi dan su.

Da6i vai nguadi chua thanh nién khéng con ca cha va me, khéng xac dinh dugc cha, me hoac cha,
me déu mat nang luc hanh vi dan sy, bi han ché nang luc hanh vi dan su, bi Toa an han ché quyén cla
cha, me hodc cha, me khéng c6 diéu kién cham soc, gido duc con va cé yéu cau, ngudi giam ho duang
nhién dugc xac dinh theo thu tu sau:

-Trong truong hgp anh ruét, chi ruét khong cé théa thuan khac thi anh ca hodc chi cd la ngudi gidam
ho; néu anh ca hoac chi ca khong cé du diéu kién thi anh, chi tiép theo la nguai giam ho;

- Trong trudng hgp khéng c6 anh ruét, chi ruét hodc nhitng ngudi nay khéng du diéu kién lam
ngudi giam ho thi 6ng noi, ba ndi, 6ng ngoai, ba ngoai la ngudi giam ho; néu khéng co ai trong s6
nhing ngudi than thich nay da diéu kién thi bac, chu, cau, c6, di la nguai giam ho

Doi véi ngudi mat ndng luc hanh vi dan sy, trong trudng hgp ngudi cd nang luc hanh vi dan sy day
du khong lua chon ngudi gidm hd cho minh, ngudi giam ho duang nhién dugc xac dinh nhu sau:

- Trudng hop vo la ngudi mat nang luc hanh vi dan su thi chéng la ngusi giam ho; néu chong la
ngudi mat nang luc hanh vi dan su thi vg la ngudi giam hé.

-Trudng hgp cha va me déu mat nang luc hanh vi dan sy hodc mét ngudi mat nang luc hanh vi dan
su, con ngudi kia khéng da diéu kién lam nguai gidm ho thi ngudi con ca la ngusi giam hd; néu ngudi
con ca khéng du diéu kién thi ngusi con tiép theo cé du diéu kién la nguadi giam ho.

-Truong hgp nguai thanh nién mat nang luc hanh vi dan su chua c6 vg, chdng, con hodc c6 nhung
nhing ngudi nay déu khong dua diéu kién lam nguai giam hé thi cha, me la nguai giam hé.

Nhu vay, ngusi giam ho duong nhién chi c6 thé la ca nhan va dugc xac dinh trén co s quan hé hén
nhan, huyét théng vai ngudi dugc giam ho.
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4.2. Gidm hé duoc cir

Giam ho dugc clir dugc ap dung trong trudng hgp ngudi chua thanh nién hodc ngudi mat nang luc
hanh vi dan su khéng cé ngusi giam hd duong nhién. Theo d6, Uy ban nhan dan cap xa nai cu trd clia
ngudi dugc giam ho co trach nhiém clir ngudi giam hé. Viéc ci ngusi giam ho phai dugc sy déng y cta
ngudi dugc ctr lam ngudi gidm hé va phai dugc lap thanh van ban, trong d6 ghi ré ly do cf ngugi giam
hé, quyén, nghia vu cu thé ctia ngudi giam ho cling nhu tinh trang tai san ctia ngusi dugc giam ho.

4.3. Gidm hé chi dinh

Giam hé chi dinh dugc ap dung trong “Trudng hop cé tranh chdp thudc trudng hop gidm hé ngudi
chua thanh nién, ngudi mdt ndng luc hanh vi déan su ndy gidta nhimg ngudi gidm hé hodc tranh chép vé
viéc cirngudi giam hé thi Toa dn chi dinh ngudi giam hé™. Khi do, Toa an cé tham quyén sé chi dinh ngudi
giam ho theo trinh tu, thi tuc t6 tung dan su.

Theo quy dinh ctia phap luat, trong trudng hgp ¢ hodc chi dinh ngudi giam hd cho ngudi chua
thanh nién ti dd sau tudi trd 1én thi phai xem xét nguyén vong cia ngudi nay. Viéc ci hoac chi dinh
nguai giam hé phai dugc sy déng y clia ngudi dugce cit lam ngudi giam ho. Viéc ctr, chi dinh ngudi giam
hé phai dugc lap thanh van ban, trong dé ghi ré ly do ct, quyén va nghia vu clia ngudi giam ho, cling
nhu tinh trang tai san ctia ngudi dugc giam ho. Déi véi ngudi co khoé khan trong nhan thic, [am chu
hanh vi, ngusi giam ho do Toa an chi dinh trong s6 nhiing ngudi giam ho theo quy dinh clia phap luat.
Trudng hop khong cé ngudi giam hé theo quy dinh, Toa an c6 thé chi dinh ngudi giam ho hoac dé nghi
moét phap nhan thuc hién viéc giam ho.

Nhu vay, giam ho dugc ct, chi dinh la hinh thic cit ngudi gidam hé theo trinh tu do phap luat quy
dinh, theo d6 ca nhan, phap nhan déu cé thé tré thanh ngudi giam hd dugc cl. Phap luat khéng quy
dinh cu thé cac co quan, t6 chiic dugc thuc hién viéc giam hé, do vay bat ci co quan, t6 chiic hgp phap
nao dap Ung cac diéu kién vé giam ho thi cling déu c6 thé la ngudi giam ho.

5. Két luan

Giam ho la moét trong nhimng quyén co ban ctia quyén con ngudi, quyén cong dan dugc Nha nudc
cédng nhan va bao ho, dac biét la cac déi tuong yéu thé trong xa héi nhu ngusi chua thanh nién, nguai
mat nang luc hanh vi dan su, ngudi c6 khé khan trong nhan thic, lam chd hanh vi. Viéc hiéu rd cac quy
dinh phap luat vé ngudi giam ho, ngudi dugc giam ho, cling nhu la cac hinh thic giam hé la co sé phéap
ly d€ xac dinh, thay d6i hoac cham dut quyén gidm hé trong cac trudng hgp cu thé, ddm bao bao vé
quyén lgi ctia ngudi dugc giam ho, bén canh do6 con duy tri trat tu xa hoi, ddm bao rang nhiing ngusi
khong c6 kha nang tu quyét dinh dugc bdo vé va cham soc dung cach. Tiép theo la co s dé gidi quyét
khi c6 tranh chép lién quan dén viéc giam ho xay ra.
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